
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL
CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO: 2019-024336-CA-01
SECTION: CA21
JUDGE: David C. Miller

Sergeii Khrystiuk

Plaintiff(s)

vs.

NCL (Bahamas) LTD.

Defendant(s)
____________________________/

ORDER GRANTING PLAINTIFF'S MOTION FOR ENTRY OF FINAL JUDGMENT

THIS MATTER came before the Court on Plaintiff, Sergeii Khrystiuk’s (hereinafter 

“Plaintiff”) Motion for Entry of Final Judgment (hereinafter “the Motion”).  The Court has 

reviewed the following filings, including all attachments thereto: (1) Plaintiff’s Motion for Entry of 

Final Judgment, filed July 22, 2022; (2) Defendant, NCL (Bahamas) Ltd. d/b/a Norwegian Cruise 

Lines’s (hereinafter “NCL”) Response in Opposition to the Motion, filed July 25, 2022; and (3) 

Plaintiff’s Reply, filed August 3, 2022.

At the request of the parties, the Court conducted an evidentiary hearing on October 26, 

2022. During the evidentiary hearing, the Court heard testimony from Paul M. Hoffman, Esq., on 

behalf of Plaintiff, and from Richard J. McAlpin, Esq., on behalf of Defendant. The Court also 

reviewed the extensive evidentiary submissions of the parties, which were filed as exhibits to their 

respective filings which were also re-submitted through the circuit court clerk’s evidence portal 

following the evidentiary hearing. Counsel for the parties stipulated to the admissibility of all of 

that documentary evidence for purposes of the Motion. The Court is otherwise fully advised in the 

premises.

For the reasons that follow, Plaintiff’s Motion is GRANTED.
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Relevant Facts

Plaintiff commenced this action to recover damages for injuries he allegedly suffered while 

serving as a seaman and gymnast/aerial performer aboard Defendant’s cruise ship, the Norwegian 

Jewel in March 2019. Plaintiff alleges that he was injured because his shipboard supervisor ordered 

him to perform a new aerial routine while filling in for another performer who had fallen ill. 

Plaintiff alleges he was not given sufficient time to rehearse and master the new routine, and that he 

was required to perform the new routine using equipment that was “dirty, defective, and unsafe.” 

Plaintiff alleges that he fell from a height of approximately nine feet off the floor while practicing 

the new routine, seriously injuring his right knee.

Plaintiff filed suit on August 16, 2019. In his Amended Complaint, Plaintiff asserts claims 

for Jones Act negligence (Count I), unseaworthiness (Count II), failure to provide maintenance and 

cure (Count III), and failure to provide prompt, proper and adequate medical care (Count IV). On 

April 29, 2021, the Court entered an Order of Referral to Non-Binding Arbitration. The order also 

stayed proceedings in this action, with the exception of discovery and matters related to the non-

binding arbitration. The parties filed a Joint Motion to Dispense with Non-Binding Arbitration on 

May 13, 2021, which this Court denied. The parties then proceeded to a non-binding arbitration 

hearing, held on October 11, 2021, before retired circuit court judge Sarah Zabel (the “Arbitrator”).

On February 23, 2022, the Arbitrator signed an “Order on Court Ordered Non-Binding 

Arbitration” (hereinafter “the Award”). The Arbitrator found NCL liable for Mr. Khrystiuk’s 

injuries and assessed his damages at $4,000,000 for “retroactive loss of wages and earnings, future 

wages, transportation, and pain and suffering for the Plaintiff’s career ending injury.” The 

Arbitrator allocated 30% of the fault to Mr. Khrystiuk, however, resulting in a net award of 

$2,800,000. The Arbitrator emailed a copy of the signed Award to counsel for the parties on 

February 28, 2022, but did not file it with the Court at that time.
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On May 26, 2022, the parties filed a Joint Motion to Return Case to Active Status and Set 

for Trial. On July 22, 2022, at 4:47 p.m., the Arbitrator filed on this Court’s docket a copy of the 

Non-Binding Arbitration Award. On that same date, at 7:41 p.m., Plaintiff filed a “Notice of 

Withdrawal of Joinder in Joint Motion to Return Case to Active Status and Set for Trial.” At 7:42 

p.m., Plaintiff filed the Motion for Entry of Final Judgment, wherein he moved this Court to enter 

final judgment for the $2,800,000 Award, plus interest and costs.

Analysis

The Court grants Plaintiff’s motion based on the plain language of Florida Statute § 

44.103(5), Florida Rule of Civil Procedure 1.820(h), and the Court’s Order of Referral to Non-

Binding Arbitration dated April 29, 2021, which require the Court to enter Final Judgment on a 

non-binding arbitration award unless either party requests a trial de novo within 20 days after the 

Award is served. That undisputedly was not done here. To the extent that NCL argues that Plaintiff 

waived his right to enforce the Award, the Court rejects that argument. After hearing live testimony 

from counsel for the parties—Mr. Hoffman for Plaintiff and Mr. McAlpin for NCL—and receiving 

documentary evidence, the Court finds that none of the conduct cited by NCL is sufficient to 

amount to a knowing and intentional waiver of Plaintiff’s rights.

NCL’s failure to request a trial de novo within 20 days renders entry of final judgment 
a ministerial act

A. 

Rule 1.820(h) sets forth procedures for non-binding arbitration and states, in relevant part, 

as follows:

(h) Time for Filing Motion for Trial. Any party may file a motion for trial….If a 
motion for trial is not made within 20 days of service on the parties of the decision, 
the decision shall be referred to the presiding judge, who shall enter such orders and 
judgments as may be required to carry out the terms of the decision as provided by 
section 44.103(5), Florida Statutes.

Fla. R. Civ. P. 1.820(h).
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The statute referenced in Rule 1.820(h) further provides:

An arbitration decision shall be final if a request for a trial de novo is not filed 
within the time provided by rules promulgated by the Supreme Court…If no request 
for trial de novo is made within the time provided, the decision shall be referred to 
the presiding judge in the case who shall enter such orders and judgments as are 
required to carry out the terms of the decision, which orders shall be enforceable by 
the contempt powers of the court, and for which judgments execution shall issue on 
request of a party.

§ 44.103(5), Fla. Stat.

The reason for requiring parties to file a motion for trial de novo within 20 days “is to 

hasten the litigation along, make the parties evaluate the award and either accept it or complete the 

litigation through trial.” Stowe v. Universal Prop. & Cas. Ins. Co., 937 So. 2d 156, 158 (Fla. 4th 

DCA 2006) (citing Nicholson-Kenny Capital Mgmt., Inc. v. Steinberg, 932 So. 2d 321, 325 (Fla. 

4th DCA 2006)). Thus, appellate courts have held that “failure to request a trial de novo within the 

time provided in the rules creates a right to enforce an arbitration award that has become final and 

binding as a result of a failure to request a trial.” Nicholson-Kenny, 932 So. 2d at 324. See also 

United Auto. Ins. Co. v. Ortiz, 931 So. 2d 1025, 1026 (Fla. 4th DCA 2006) (“[E]ntry of a judgment 

in accordance with an arbitrator’s decision is a ministerial act. The trial court has no discretion to 

deny such a request.”).

Here, the Arbitrator served the parties with the Award on February 28, 2022, making a 

request for trial de novo due on or before March 20, 2022. The parties do not dispute that NCL did 

not request a trial de novo by that date. Accordingly, under the plain language of the applicable 

statute and rule, the Court is compelled to grant Plaintiff’s motion for entry of final judgment.

The Court finds NCL’s waiver argument to be unavailing based on its evaluation of the 
witnesses’ testimony during the evidentiary hearing and the documentary evidence

B. 

While NCL concedes that it failed to move for trial de novo within 20 days, it argues that 

Plaintiff’s motion should be denied because Plaintiff allegedly waived the right to enforce the 
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Award. NCL’s waiver argument is based on (1) an alleged agreement between counsel for the 

parties wherein counsel agreed, prior to the arbitration, that they would not enforce the Award, 

regardless of the outcome, and (2) Plaintiff’s counsel’s conduct, after receiving the Award, which 

NCL contends demonstrated Plaintiff’s rejection of the Award. Based on the testimony and 

documents presented during the evidentiary hearing, the Court finds NCL’s waiver argument to be 

unsupported.

The Court finds it appropriate to resolve the waiver issue after holding an evidentiary 

hearing because “waiver is ordinarily an issue for the finder of fact.” Clear Channel Metroplex, Inc. 

v. Sunbeam Television Corp., 922 So. 2d 229, 232 (Fla. 3d DCA 2005). The Florida Supreme Court 

has defined waiver as “the voluntary and intentional relinquishment of a known right or conduct 

which implies the voluntary and intentional relinquishment of a known right.” Raymond James Fin. 

Servs., Inc. v. Saldukas, 896 So. 2d 707, 711 (Fla. 2005) (citing Major League Baseball v. Morsani, 

790 So. 2d 1071, 1077 n.12 (Fla. 2001)). As one Florida appellate court explained: “The crux of the 

waiver doctrine rests upon conduct demonstrating an intent to relinquish a known right. If a party 

relies upon the other party’s conduct to imply a waiver, the conduct relied upon to do so must make 

out a clear case of waiver.” Hale v. Dep’t of Revenue, 973 So. 2d 518, 522 (Fla. 1st DCA 2007) 

(citations and quotations marks omitted omitted). See also Smith v. Carlton, __ So. 3d __, 2022 WL 

4390651, *3 (Fla. 5th DCA Sept. 23, 2022) (“[W]hen a waiver is implied, the acts, conduct or 

circumstances relied upon to show waiver must make out a clear case.”).

The Court rejects NCL’s assertion that there was an express agreement between counsel for 

the parties that they would forego enforcement of the Award, regardless of the outcome. Plaintiff’s 

counsel, Mr. Hoffman, denied the existence of any such agreement. The Court notes that the 

documentary evidence shows that counsel did reach a separate agreement related to the non-

binding arbitration, which was memorialized in writing. Specifically, § 44.103(6), Fla. Stat., 

provides a mechanism for recovery of post-arbitration attorney’s fees against the party that 
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requested a trial de novo when certain conditions are met. However, the parties in this case 

expressly agreed, in a July 1, 2021 email, that neither side would enforce § 44.103(6), Fla. Stat., 

because they considered the fee shifting to be “contrary to the GML [General Maritime Law].” 

Absent from that email, and all the other documentary evidence submitted to the Court, is any 

evidence that the parties agreed preemptively not to enforce the Award. The fact that counsel 

memorialized in writing the relatively minor agreement concerning fee shifting is powerful 

evidence that they would have done the same if, in fact, counsel had reached some broader 

agreement to disregard the Award entirely. The Court rejects the notion that Mr. McAlpin—who 

has been practicing law for 38 years and is double board-certified by the Florida Bar in admiralty 

and civil trial law—would reach such an important agreement with opposing counsel and then fail 

to document it in writing. 

NCL’s second waiver argument is based on the statements and actions of Plaintiff’s counsel 

after the Arbitrator served the Award on February 28, 2022 and before Plaintiff filed his motion for 

entry of judgment on July 22, 2022. NCL has filed copies of those communications, which the 

Court has reviewed, and both witnesses testified extensively about those communications during 

the evidentiary hearing. The Court finds that the actions of Plaintiff’s counsel, Mr. Hoffman, 

merely reflect a cautious attorney trying to get prepared for the possible (indeed likely) eventuality 

that the case would ultimately proceed to trial. But none of Mr. Hoffman’s actions make a “clear 

case” that he intended to reject the Award.

Additionally, the timing of Plaintiff’s motion further supports the Court’s conclusion that 

Mr. Hoffman never intended to reject the Award. The Arbitrator filed a copy of the Award on the 

Court’s docket at 4:47 p.m. on July 22, 2022. Less than three hours later, Plaintiff filed his Motion 

for Entry of Final Judgment. Mr. Hoffman testified that, after the Award was filed, he re-read 

Florida Statute § 44.103(5) and realized that NCL had not requested a trial de novo and that 

Plaintiff was permitted to seek a final judgment consistent with the Award. Mr. Hoffman testified 
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that he then prepared and filed the Motion for Entry of Final Judgment. The Court finds Mr. 

Hoffman’s account to be entirely consistent with the evidence and that Mr. Hoffman’s conduct 

does not reflect a “voluntary and intentional relinquishment of a known right.”

Accordingly, Plaintiff’s Motion for Entry of Final Judgment is GRANTED. The Court will 

enter a separate Final Judgment consistent with this Order.

DONE and ORDERED in Chambers at Miami-Dade County, Florida on this 18th day of 
November, 2022.

2019-024336-CA-01 11-18-2022 2:12 PM
Hon. David C. Miller

CIRCUIT COURT JUDGE
Electronically Signed

No Further Judicial Action Required on THIS MOTION

CLERK TO RECLOSE CASE IF POST JUDGMENT

Electronically Served:
Ashley Sabrina Rodriguez de Conte, srodriguezdeconte@mtm-legal.com
Ashley Sabrina Rodriguez de Conte, dduran@mtm-legal.com
Daniel Scott Marcotte, dmarcotte@mcalpinconroy.com
Daniel Scott Marcotte, lmonteagudo@mcalpinconroy.com
Daniel Scott Marcotte, mstreet@mtm-legal.com
Elizabeth K Russo, ekr@russoappeals.com
Elizabeth K Russo, yvonne@russoappeals.com
Elizabeth K Russo, e-service@russoappeals.com
Jack R. Reiter, jack.reiter@gray-robinson.com
Jack R. Reiter, alexis.botticelli@gray-robinson.com
Laurence M. Krutchik, LMK@LMKLEGAL.COM
Paul M Hoffman, pmh@paulmhoffmanlaw.com
Paul M Hoffman, donna@paulmhoffmanlaw.com
Paul M. Hoffman Esq., pmh@paulmhoffmanlaw.com
Paulo R. Lima, prl@russoappeals.com
Paulo R. Lima, yvonne@russoappeals.com
Rachael Mitchell Fagenson, rfagenson@fflegal.com
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Rachael Mitchell Fagenson, drobinson@fflegal.com
Rachael Mitchell Fagenson, lcruz@fflegal.com
Richard J. McAlpin, rmcalpin@mtm-legal.com
Richard J. McAlpin, jechezarreta@mtm-legal.com
Richard J. McAlpin, bvelazquez@mtm-legal.com
Tyler J. Tanner, ttanner@mtm-legal.com
Tyler J. Tanner, dduran@mtm-legal.com
Tyler J. Tanner, gmartinez@mtm-legal.com

 

Physically Served:
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